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Chapter 1 

INTRODUCTION 



1.1. This paper seeks views on a number of issues related to sentencing and appeals in the 
criminal courts of Scotland. 

1.2. This is the fourth consultation paper in the Government’s current review of the crimi- 
nal justice system. The first paper, published in June 1993, examined the issue of the 
very sm all proportion of trials which go ahead on the date fixed, and considered the 
implications in terms of the waste of witness time, as well as that of prosecutors and the 
courts themselves. The second consultation paper, on criminal legal aid, was published 
in November 1993 and noted that, despite the growing cost of criminal legal aid, there 
is widespread concern that it may not be properly targeted on the most appropriate 
cases. A third consultation paper, published in January 1994, seeks views on proposals 
to improve the operation of the system of jury trials in Scotland, and on the arguments 
for and against the retention of the not proven verdict and the introduction of a two- 
verdict system. 

1.3. In conducting this review one of the Government’s principal objectives has been to 
maintain and strengthen the quality of our system of justice. Accordingly, the 
Government considers that it is essential that the system must enjoy the support and 
confidence of the public at large. This consultation paper examines a range of issues 
with this aim in mind. It addresses not only ways in which the sentencing and appeals 
processes might be adjusted to make appropriate and best use of judicial resources but 
also examines a number of important matters where issues of equity and fairness arise, 
eg in sentencing practice, consideration of appeals and possible new machinery for con- 
sidering alleged miscarriages of justice. 

1.4. Chapter 2 considers the system of fiscal fines which was introduced in 1988 under 
section 56 of the Criminal Justice (Scotland) Act 1987. The chapter notes that, when it 
was introduced, the fixed sum of £25 was half the maximum fine on level 1 of the stan- 
dard scale, and that from 1 October 1992 that maximum was raised to £200. The chapter 
considers whether the current sum of £25 might be replaced by a sliding scale, and 
seeks views on whether a number of points might be specified on the scale in terms of 
monetaiy values or as proportions of the level 1 fine maximum. The chapter also seeks 
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views on whether the scope of fiscal fines should be extended beyond offences triable 
in the district court. 

1.5. Chapter 3 notes that over the last decade tire proportions of criminal cases allocated 
to the different courts has changed considerably and that the High Court’s share of 
cases has increased very substantially, while the proportion of summary cases prose- 
cuted in the sheriff courts has fallen. While the Government recognises the signal con- 
tribution made by courts at all levels, the scope for achieving a more rational distribution 
of cases between the courts is examined, and views are sought on proposals for achiev- 
ing that by increasing the sentencing powers of sheriff courts. 

1.6. Chapter 4 discusses the case for reform of sentencing with the aim of improving con- 
sistency, clarity and predictability, and seeks views on the value of the introduction of 
sentencing guidelines for the sheriff and district courts. It notes that the High Court 

has embarked on a feasibility study of a sentencing information system for its own use. 

< 

1.7. Chapter 5 seeks views on options for change to the system of appeals against convic- 
tion and sentence in the criminal courts of Scotland. The options canvassed include the 
possibility of some appeals being heard in the sheriff courts, a single judge sift, and a 
one or two-judge appeal bench for appeals in summary cases. It is not proposed that 
there should be any change to the unconditional right of appeal available to all con- 
victed persons. 

1.8. Chapters 6 and 7 raise issues which are linked. Chapter 6 discusses the consideration 
of appeals by the Appeal Court and seeks views on whether legislation should be pro- 
moted to clarify the powers of the Court in certain respects. Chapter 7 considers the 
present procedures for the Secretary of State’s consideration of alleged miscarriages of 
justice and his power to refer cases back to the Appeal Court, and invites views on pos- 
sible changes to this machinery. Both these chapters take account of the Government’s 
consideration of the report of the Royal Commission on Criminal Justice. The 
Commission s terms of reference did not extend to Scotland, but the Government has 

undertaken to consider the implications of its report for the criminal justice system of 
Scotland. 

1.9. Chapter 8 summarises the issues on which the Government seeks views, with appro- 
priate cross referencing to the previous chapters. 

1.10. As in the eases of previous consultation exercises, tire Government wishes the fullest 

possible debate on the issues raised in this paper. The Government emphasises that it 

will take carefal account of all comments received before it reaches conclusions on the 
way forward. 
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Chapt er 2 

FISCAL FINES 



Introduction 

2.1. This chapter seeks views on proposals for extending the scope of fiscal fines from the 
present fixed sum of £25 to a sliding scale, and for widening the range of offences for 
which such fines may be offered. 

Background 

2.2. There has been a considerable change in the proportions of criminal cases allocated to 
different courts since the early 1980s. District courts now deal with about half of all 
summary prosecutions, compared with a third in 1980. This is due partly to the intro- 
duction of fixed penalties for some road traffic offences by the Road Traffic Act 1982, 
which removed cases from the sheriff summary court. 

2.3. Fiscal fines were introduced following recommendations in the second report of the 
Stewart Committee 1 , whose remit was to consider alternatives to prosecution for minor 
offences to relieve pressure on the prosecution service and the courts. The Committee 
recommended various methods of diversion including warnings by the police or procu- 
rator fiscal , diversion to medical or psychiatric care and social work intervention, as well 
as fiscal fines. 

2.4. A majority of the Stewart Committee recommended the introduction of a sliding scale 
of fiscal fines up to a maximum of £50. At the time of their deliberations in 1980, 97% 
of fines imposed by district courts were under £50. The Committee further recom- 
mended that the Lord Advocate should draw up guidelines for procurators fiscal on 
when to offer a fiscal fine, and that the number of fiscal fines accepted should be a 
matter of public record. Concern was expressed by several witnesses, and indeed four 
members of the Committee, that a sliding scale would allow prosecutors to exercise a 
discretion more properly limited to the judiciary. The view of the majority of the 
Committee on this matter was expressed in paragraph 4.36 of their report - 



Second Report of the Committee on Alternatives to Prosecution (the Stewart Committee), Keeping Offenders out of Court: Further 
Alternatives to Prosecution (Cmnd 8958) ( 1983) 
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Th e difference between empowering the procurator fiscal to choose an appropriate 
case for the imposition of a fixed penalty and empowering him to choose a penalty from 
a scale up to a fixed maximum amount to apply to a particular case is not one of prin- 
ciple but of degree. The question is therefore whether the procurator fiscal should be 
able to work downwards from a fixed maximum penalty in selected cases. To enable 
him to do so would remove a substantial number of cases from the normal prosecution 
process. Such a sliding scale of penalty is also more desirable since the rigidity of the 
fixed penalty system renders it inappropriate in relation to categories of offences which 
may entail wide ranging differences in degrees of seriousness. A more discerning option 
than the fixed penalty is in addition fairer, since it enables the punishment to be 
tailored to individual means.” 

2.5. Fiscal fines were introduced by the Criminal Justice (Scotland) Act 1987 which came 
into force in 1988. Section 56 of that Act gave procurators fiscal the discretion to make 
an offer of a fiscal fine for “relevant offences”, defining these as offences triable in the 
district court, with die exception of offences under the Transport Act 1982 attracting a 
fixed penalty. 

2.6. Acceptance of a fiscal fine does not amount to a conviction and is not recorded as such. 
Moreover, the offer may be refused in any case. The maximum fiscal fine is limited 
by section 56 of the 1987 Act to the level 1 fine maximum (currently £200), and further 
specified by statutory instrument 2 as a fixed figure of £25. At the time it was set in 1987, 
the level 1 fine maximum was £50, and fines of up to £25 represented 32% of all fines 
imposed in the district courts. The statutory instrument further provides that fiscal 
fines may be paid by instalments of £5 fortnighdy. 

2. / . More recendy, the Royal Commission on Criminal Justice recommended 3 that a scheme 

on the Scottish model (with a range of fines) should be considered for England and 
Wales, partly because of the experience of die operation of the Scottish scheme but also 
because of the potentially significant savings to the magistrates courts. The Royal 
Commission suggested that the views of victims should be taken into account before 
deciding on the appropriate disposal. In Scodand, it is already prosecution policy that 
the factors to be considered before deciding on the disposal of a case must include die 
attitude of any identifiable victim and the possibility that a compensation order might 
be awarded if proceedings were taken. 



2 SI 1987 No 2025 (S.139) 

Recommendation 1 13, Royal Commission on Criminal Justice (Cm 2263) 
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Usage 

2.8. In 1989, the Crown Office commissioned research by Dr Peter Duff of Aberdeen 
University to examine both the way in which fiscals exercised their power to offer fiscal 
fines, and the way in which district court clerks collected the fines. 4 

2.9. About 4.5% of all disposals are by fiscal fines (see Table 1). The research report iden- 
tifies variations in the use of fiscal fines from office to office and suggests that to some 
extent these may be explained by local circumstances such as differing police reporting 
practices and varying degrees of pressure on the local district court. The research report 
confirms that fiscal fines are used for the most minor offences, eg breach of the peace, 
urinating in public and drunkenness. About two-thirds of offers are accepted, with rural 
areas having a higher acceptance rate. 

2.10. The study found that, in general, fiscals found the fiscal fine to be useful, and few had 
any worries that in operating the present system they were usurping any judicial func- 
tions. 



Table 1: Total disposals, 1987 to 1992 







1987 


1988 


1989 


1990 


1991 


1992 


Total number of reports 




353,553 


350,573 


374,685 


381,292 


389,731 


387,045 


Total non-court 


No 


139,083 


154,060 


166,570 


172,637 


172,706 


177,129 


disposals 


% 


40 


44 


44 


45 


44 


46 


No proceeding 


No 


59,019 


52,497 


45,092 


40,813 


35,326 


35,587 


% 


17 


15 


12 


11 


9 


9 


Warning letter 


No 


19,043 


16,436 


14,311 


13,645 


14,048 


14,742 


% 


5 


5 


4 


4 


4 


4 


Conditional 


No 


61,621 


74,809 


90,436 


99,791 


106,400 


107,882 


offer 


% 


17 


21 


24 


26 


27 


28 


Fiscal fine 


No 




9,304 


15,556 


16,985 


15,532 


17,777 




% 


- 


3 


4 


4 


4 


5 


Diversion 


No 


_ 


1,014 


1,175 


1,403 


1,400 


1,141 




% 


- 


0 


0 


0 


0 


0 


Source: Crown Office 



“Peter Duff, “The Prosecutor Fine and Social Control: the Introduction of the Fiscal Fine to Scotland”, The British Journal of 
Criminology Autumn 1993, No 4. 
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The need for review 

2.11. Fiscal fines have now been in operation for six years. In that time they have succeeded 
in diverting a significant proportion of the most minor offences from court, thus helping 
to relieve the pressure on district courts. However, given changes in the value of money 
and in the level of fines available to, and imposed by, the courts since then the present 
system merits review. It is significant that the majority of the Stewart Committee rec- 
ommended a sliding scale up to £50, when die maximum fine at level I on the standard 
scale was £50, and when 97% of the fines imposed in the district courts were under £50. 
The Stewart Committee clearly saw fiscal fines as removing a much more significant 
proportion of cases from the district courts than the fixed sum system introduced in 
1988 has achieved. 

Options for change 

2.12. Use of the fiscal fine is at present limited in two ways. Firstly, it is limited to offences 
for which a fixed sum of £25 is appropriate. Secondly, it is limited to offences which 
may be prosecuted in the district courts, except for road traffic offences which may 
attract a fixed penalty. There are two broad options for extending the use of the fines. 
The first is to increase the range of offences for which a fiscal fine may be offered. The 
second is to alter or extend the range of penalties which may be offered. 

Increasing the range of offences 

2. 13. Offences triable in a district court are (i) all common law offences other than those spec- 
ified in Section 285 of the Criminal Procedure (Scotland) Act 1975; (ii) statutory offences 
in respect of which the maximum penally which may be imposed does not exceed 60 
days imprisonment or a fine of level 4 on the standard scale or both (Section 7(1) of the 
Criminal Justice (Scotland) Act 1980); and (iii) statutory offences where it is specifi- 
cally provided that the offence may be tried before any court of summary jurisdiction . 
The effect of this is to exclude from consideration of a fiscal fine statutory offences, the 
maximum penally for contravention of which exceeds the upper limit for a district court, 
even if they are, on the scale of gravity for that particular offence, at the lower en d. Yet 
it is open to the Procurator Fiscal to take no proceedings or issue a warning letter in 
such cases. It would be possible to provide a discretion to the Procurator Fiscal to offer 
a fiscal fine in respect of all statutory offences subject to the Lord Advocate’s direction 
that certain cases should be excluded. This could be achieved by an amendment to 
Section 7(1) of the Criminal Justice (Scotland) Act 1980 to render it competent to pros- 
ecute all statutory cases in a district court, but preserving the upper limit of district court 
powers at 60 days or a fine of level 4 or both. This would be in keeping with the Crown’s 
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present ability to restrict the penalty by prosecuting certain statutory offences sum- 
marily instead of on indictment. 

2.14. The alternative, which seems less attractive, would be to extend the power to offer a 
fiscal fine to such cases without altering the district courts’ jurisdiction, by removing 
the restriction of fiscal fines to offences triable in a district court. This would mean that 
in those cases where the offer was declined, subsequent prosecution would take place 
in the Sheriff Court. The Government would welcome views on whether the 
option of offering a fiscal fine might be extended to all statutory offences; and 
if so whether this should be done by making it competent to prosecute all statu- 
tory offences in the district courts, or by removing the res triction of fiscal fines 
to offences triable in a district court. 

Changing the penalty 

2.15. The current level of fiscal fine (a fixed figure of £25) has remained unchanged since its 
introduction in 1988. From Table 2 it can be seen that the number of fines of £25 or 
less imposed by district courts in 1992 was less than half the number of such fines 
imposed in 1988. This implies that there could be potential for fiscal fines to be offered 
in more cases if a fine of more than £25 were available. However, it would not be appro- 
priate simply to increase the level of die fiscal fine. A significant proportion of fines 
imposed by district courts do not exceed £25 (12% of all fines imposed in 1992), so that 
a fiscal fine set in excess of that figure would have the perverse effect of excluding the 
least serious cases from the fiscal fine system. 



Table 2: Fines imposed by district courts, 1987 to 1992 







Under £25 


£26-£50 


£51-£75 


£76-£100 


Over £100 


Total 


Average 

fine 




No 


20,559 


28,256 


7,733 


5,133 


2,270 


63,951 


£45 


1987 


% 


32 


44 


12 


8 


4 


100 


- 




No 


18,046 


30,072 


9,046 


5,98 


2,931 


66,079 


£48 


1988 


% 


27 


46 


14 


9 


4 


100 


- 




No 


15,150 


29,522 


9,867 


7,284 


3,698 


65,521 


£53 


1989 


% 


23 


45 


15 


11 


6 


100 


- 




No 


12,939 


30,196 


10,921 


8,927 


4,918 


67,901 


£57 


1990 


% 


19 


45 


16 


13 


7 


100 


- 




No 


9,889 


29,858 


11,743 


10,892 


6,107 


68,489 


£61 


1991 


% 


14 


44 


17 


16 


9 


100 


- 




No 


8,291 


28,832 


12,733 


12,292 


6,590 


68,738 


£64 


1992 


% 


12 


42 


18 


18 


10 


100 


— 



Source: CCJ Stats, Scottish Office 
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2.16. It would be possible to give fiscals full discretion within a fixed upper limit. This would 
be the most radical departure from current practice and could give rise to concerns 
similar to that expressed by several witnesses to the Stewart Committee. Nevertheless 
this was the proposal endorsed by the majority of the Committee. 

2.17. Alternatively, a system of set points of fixed monetary value could be considered. This 
would have the advantage of additional flexibility, allowing fines to reflect more closely 
the severity of the alleged offence, while still providing a clear framework. 

2.18. Such a system might have £100 as the maximum available fine: this is currently half of 
the level 1 fine, which was the relationship of the £25 fiscal fine to the level 1 fine at 
the time of its introduction. The other fixed points might be £25, £50 and £75. However, 
such a system would require regular review in line with changes in the standard scale 
and fines actually imposed in the district courts. Alternatively, the scale could be 
expressed as a range of proportions (eg one half, three eighths, one quarter and one 
eighth) of the level 1 fine, so that fiscal fines would be automatically adjusted whenever 
the levels on the standard scale were revised. Under either option, section 56 of die 
1987 Act would require to be amended. 

2.19. If the scope of fiscal fines were extended in this way, persons offered such fines might 
be more inclined than at present to opt for prosecution in the hope that a lower fine 
would be imposed by the court, especially where they have previous convictions and 
thus arguably have less concern about the prospect of another conviction. 

2.20. To a certain extent the system should be self-regulating in that procurators fiscal would 
be likely to avoid making offers which were unlikely to be accepted. However there 
would also need to be guidance to fiscals on the appropriate level of fine to be offered. 
As for other marking decisions, including the use of fixed penalties for road traffic 
offences, the Lord Advocate would issue guidelines for fiscals in deciding on the cir- 
cumstances in which it was appropriate to offer a fiscal fine. The Government would 
welcome views on whether the current fixed sum for fiscal fines should be 
replaced by a sliding scale of fines, and if so whether a number of points should 
be specified on the scale in terms of monetary values or as proportions of the 
level 1 fine maximum. 

Payment by instalment 

2.21. Currently, the fiscal fine can be paid by fortnightly instalments of £5, as specified in the 
current statutory instrument. The Duff report found that about a third of those accept- 
ing the offer of a fiscal fine pay by instalment while the other two thirds pay in one lump 
sum. The research suggests that where there is default all instalments of th e fiscal fine 
are eventually gathered even although the court has no power to impose an alternative 
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of imprisonment and recovery would be through civil diligence. A higher level of fine 
might lead to an increase in the number of persons paying by instalment who default 
on second and subsequent payments. 

2.22. If may therefore be appropriate to allow payments to be varied according to the size of 
the fine and for them to be made over a longer period of time for larger fiscal fines, eg 
as set out in Table 3. 



Table 3: Payment of fiscal fines by instalment 



Level of 
fiscal fine 
£ 


1 


2 


3 


Fortnightly payments 
4 5 6 7 


8 


9 


10 


25 


5 


5 


5 


5 


5 












50 


5 


5 


5 


5 


5 


5 


5 


5 


5 


5 


75 


7.50 


7.50 


7.50 


7.50 


7.50 


7.50 


7.50 


7.50 


7.50 


7.50 


100 


10 


10 


10 


10 


10 


10 


10 


10 


10 


10 



2.23. The Government would welcome views on whether, as proposed above, a 
longer repayment period should be allowed for larger fines and the size of 
instalment should be varied according to the size of the fine. 

Conclusion 

2.24. The Government would welcome views on the following issues: 

- whether the option of offering a fiscal fine should be extended to all statu- 
tory offences (paragraph 2.14); 

- if so, whether this should be done by making it competent to prosecute all 
statutory offences in the district courts or by removing the restriction on 
fiscal fines to offences triable in a district court (paragraph 2.14); 

- whether the current fixed sum for fiscal fines should be replaced by a sliding 
scale of fines, and if so whether a number of points should be specified on 
the scale in terms of monetary values or as proportions of the level 1 fine 
maximum (paragraph 2.20); and 

- whether a longer repayment period should be allowed for larger fines and 
the size of instalment should be varied according to the size of the fine (para- 
graph 2.23). 
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Chapter 3 

SENTENCING POWERS 



Introduction 

3.1. Since the early 1980s the proportions of criminal cases prosecuted in the different courts 
has changed considerably. In particular, the High Court’s share of cases has increased 
very substantially, while the proportion of summary cases prosecuted in the sheriff courts 
has fallen. These changes have contributed to a disproportionately large increase in the 
workload of the High Court. 

3.2. It is the Government’s task to ensure that adequate sentencing powers are made avail- 
able to the courts and that the considerable resources which are made available to tire 
courts are used as effectively as possible to provide a high quality of justice. The present 
distribution of criminal business between the different courts does not appear to make 
die most effective use of available resources. At all levels it is important that our courts 
are dealing with cases that require their attention: the more work they have to deal 
with which could be done by courts at a different level the more difficult it is for them, 
in order to maintain the highest quality of justice, to con duct dieir business without 
undue disruption and delay. 

3.3. The current limits on sentencing powers impose constraints on the criminal justice 
system which may result in some cases being prosecuted at a higher level than would 
otherwise be appropriate. In this chapter views are sought on the scope for increasing 
the flexibility of the system and relieving die burden on the High Court by increasing 
the sentencing powers of the sheriff courts. Any such change ought not to have the 
effect of increasing die sentences imposed in individual cases. 
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Sentencing powers of the courts 

3.4. The maximum sentencing powers of the different criminal courts are shown in 
Figure 1. 



Figure 1: Maximum sentencing powers of the courts 



High Court 


life imprisonment 


unlimited fine 


Sheriff courts 
(with a jury) 


3 years imprisonment 


unlimited fine 


Sheriff courts 
(summary) 


3 months imprisonment 
(but 6 months for certain 
repeat offences, and up to 
12 montirs for some statutory 
offences) 


statutory maximum 
fine (currently 
£5,000) 


District courts 

(stipendiary 

magistrate) 


as for sheriff summary 


as for sheriff 
summary 


District courts 
(justice of the 
peace) 


60 days imprisonment 


level 4 fine (currently 
£2,500) 



It should however be noted that section 104 of the Criminal Procedure (Scotland) Act 
1975 provides that in cases taken under solemn procedure in the sheriff courts, the 
sheriff may remit the case to the High Court for sentence where he considers that his 
sentencing power (3 years imprisonment) is inadequate. 

3.5. The only recent change to these powers has been an increase in the powers of the sheriff 
courts in solemn cases from two to three years in 1988 (via the Criminal Jus tice (Scotland) 
Act 1987). The intended effect of increasing the sentencing powers was to permit the 
prosecution of a larger range of cases in the sheriff courts and thereby to divert some 
less serious cases from the High Court. Before exploring the case for further change it 
would be use ful to assess what evidence there is of the effect of the previous increase. 

The effects of increased sentencing powers 

3.6. Figure 2 shows that the High Court’s share of solemn cases changed very little after the 
increase in the sheriff courts’ powers in 1988. The average share in the three years to 
.1987 was 23%, and in the three years after it was also 23%. Other factors can of course 
mask a diversionary effect and it was estimated at tire time that the change allowed 
diversion of about 100 cases a year. 
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Figure 2: Distribution of solemn prosecutions, 1980 to 1992 




Source: CCJ Stats, Scottish Office 



3.7. During die passage of the Criminal Justice (Scotiand) Act 1987, fears were expressed 
diat the increase in sentencing powers would result in inflation in the lengdi of sen- 
tences imposed in the sheriff courts, although there was no significant opposition to the 
increase, which had been recommended by die Maxwell Committee 1 . As indicated in 
paragraph 3.5 above, the purpose of the change was not to increase the length of sen- 
tences imposed overall. However, die courts approach die task of sentencing afresh in 
each case on the facts before diem and in die light of die powers available to them. 
1 hey do not know when they are dealing with a case whether it is one which would, 
under the previous law, have been prosecuted in a different court. There must there- 
fore be at least a theoretical risk that the courts will use their increased powers in such 
a way that the overall use of custody is increased. 

3.8. As always, comparison of statistics on court proceedings and sentencing needs to be 
approached with caution. There are many factors which can result in changes over time, 




erior Courts in Scotland, 1986 
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including changes in the volume and nature of cases prosecuted and increases in the 
availability and use of alternative disposals. However, the sentencing statistics do show 
some changes occurring in 1988 which may be associated with the increase in powers. 

Effect on custodial sentences 

3.9. Table 1 shows the total number of custodial sentences of between two and three years 
in length before and after the increase in the sheriff courts’ sentencing powers from 
two to three years. Clearly, there was a significant increase in 1988 and thereafter. The 
reduction in the number of such sentences imposed by the High Court was outweighed 
by the increase in the sheriff courts. However the absolute numbers may vary with the 
total volume of sentences imposed and it is also possible that the increase in the number 
of two to three year sentences was partly the result of fewer sentences of longer than 
three year’s duration. It may therefore be useful to look also at the proportion of all 
solemn custodial sentences which were greater than two years in length before and after 
the change. 



Table 1: Custodial sentences of between 2 and 3 years, 1986 to 1992 





1986 


1987 


1988 


1989 


1990 


1991 


1992 


High Court 


192 


176 


112 


100 


139 


105 


119 


Sheriff courts 


1 


1 


120. 


133 


110 


84 


102 


Total 


193 


177 


232 


233 


249 


189 


221 



Source: CCJ Stats, Scottish Office 



3.10. Table 2 shows that the percentage of sentences imposed in solemn cases which were 
greater than two years rose in the mid 1980s (perhaps as a consequence of a toughen- 
ing of policy on drugs offences: it occurred at the same time as an increase in the pro- 
portion of cases prosecuted in the High Court) and averaged about 25% over the 



Table 2: Percentage of solemn custodial sentences which were greater than 2 years, 1983 to 1992 



Year 


1983 


1984 


1985 


1986 


1987 


1988 


1989 


1990 


1991 


1992 


custodial 

sentences 


2,162 2,181 


2,534 


2,585 


2,384 


2,262 


2,075 


2,094 


1,982 


2,303 


% over 
2 years 


15.4 


18.2 


25.5 


23.6 


. 24.7 


28.8 


29.8 


29.8 


29.2 


33.0 



Source: CCJ Stats, Scottish Office 
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three years to 1987. In 1988 the proportion rose to 29% and it remained steady at about 
that level for four years, before a further increase in 1992. 

3.11. Although all these figures have to be seen against a background of a declining number 
of custodial sentences in solemn cases, there was an increase in longer sentences at the 
time of the increase in the sheriff courts’ powers in 1988. It seems to amount to about 
40 to 50 sentences using Table 1 as a guide, or 80 to 100 sentences, using Table 2. 

3.12. There would be a risk that a similar effect might take place if further increases in powers 
were made, although it is impossible to estimate the size of any such effect. However, 
that is not necessarily to say that such increases should not be contemplated. As long 
as the purpose of the increases were fully understood and they did result in cases being 
switched to a lower forum, then there should be no overall increase in sentence lengths. 
It would however be prudent to take steps to minimise the risk of undesirable side- 
effects so that any increases were implemented as intended: paragraph 3.35 discusses 
this point further. 

3.13. The above analysis reveals an apparent and unplanned side-effect of a change 
in sentencing powers. It does not of itself destroy the argument for such a 
change if it seems justified by the facts, but it does indicate that any such change 
would need to be carefully considered and very carefully implemented. In 
order to assess whether further changes in sentencing powers could be justi- 
fied it is necessary to look at the current distribution of cases between the dif- 
ferent courts and the sentences actually passed by those courts. 

Changes in the distribution of cases 

3.14. The current distribution of criminal prosecutions between the courts is shown in 
Table 3. 



Table 3: Distribution of criminal business in 1992 



Court 


Persons proceeded 
against 


% share 


High Court 


1,270 


0.6 


Sheriff (solemn) 


3,503 


1.8 


Sheriff (summary) 


96,251 


48.8 


District 


96,088 


48.8 


Total 


197,112 


100 



Source: GCJ Stats, Scottish Office 



3.15. There have been significant changes in the proportions of the total prosecuted in each 
court since the early 1980s. While the proportion of persons prosecuted in solemn pro- 
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cedure has remained fairly steady at about 2%, the High Court’s share of those cases 
has increased from about 14% to 27%. As far as summary prosecutions are concerned, 
the number and proportion heard in the sheriff courts has declined substantially while 
the district courts’ share has consequently increased. These changes are illustrated in 
Figure 2 above and Figure 3 below and are discussed in more detail in the succeeding 
paragraphs. 



Figure 3: Distribution of summary prosecutions, 1980 to 1992 




Source: CCJ Stats, Scottish Office 



How cases are allocated between courts 

3.16. Cases for prosecu tion are allocated to a court by the Procurator Fiscal in summary cases, 
or by Crown Counsel in cases which are submi tted to Crown Office as being appropri- 
ate for prosecution on indictment. The decision is based on a number of factors of 
which the seriousness with which the courts are likely to view the offence is most impor- 
tant. Accordingly tire sentences which have been imposed in similar cases in the past 
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will often, other things being equal, be the determining factor. It follows that the 
allocation decision to an extent at least reflects the existing sentencing powers of the 
courts. 

Sentence overlap between courts 

3.17. The decision on allocation cannot be an accurate predictor of the eventual sentence in 
the event of conviction. The prosecutor cannot know in advance all the circumstances 
which will influence the sentencing decision. Offences which appear similar on paper 
may turn out be be different when all the circumstances are revealed in court. Some 
charges will be reduced, either by the Crown in the course of proceedings or by the 
jury in dehvering its verdict. Moreover the prosecutor must consider the most severe 
sentence that would be likely to be imposed, in order that the courts’ power to impose 
an appropriate sentence is not unduly constrained (although, as indicated in 
paragraph 3.4 above, in solemn cases the sheriff can remit the case to the High Court 
for sentence). So, the choice of forum for prosecution must be a conservative one based 
on a fairly broad view of die range of likely sentences, rather than a finely tuned pre- 
diction. Moreover, as a matter of policy the Crown does take the viewthat some offences, 
by their very nature, and some circumstances, such as a long history of offending, make 
prosecution in the High Court appropriate, even though the offence might not merit a 
sentence greater than 3 years’ custody. For ail these reasons there will always be a 
degree of overlap in the sentence imposed by the courts, ie the High Court will impose 
sentences which are within the powers of a sheriff and sheriffs will impose sentences 
which could have been imposed in the district courts. 
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The High Court’s case load 

3.18. The numbers of persons proceeded against in the High Court in each year since 1980 
are set out in Figure 4. The number has more than doubled over that period. This is 
only partly because of an increase in the total number of crimes prosecuted by solemn 
procedure. (The number of such prosecutions was 17% greater in 1992 than in 1980 
although not as high as in 1986, the peak year so far.) The proportion of solemn pros- 
ecutions indicted in the High Court has nearly doubled, from 14% to 27%, over the 
period. That increase is probably accounted for by a considerable increase in the number 
of drugs cases, which it was Crown policy to indict in the High Court, in the mid 1980s. 
Certainly the proportion of cases prosecuted in the High Court was fairly stable until 
1983 and has been fairly stable at a higher level since 1985. 



Figure 4: Persons proceeded against in the High Court, 1980 to 1992 
1,500i 




Source: CCJ Stats, Scottish Office 
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3.19. The High Court has exclusive jurisdiction in cases of murder, rape and treason, but it 
also deals with a considerable range of other crimes which in their less serious forms 
are prosecuted in the lower courts. Annex A to this chapter shows the offences dealt 
with in 1992. The cases in which it has exclusive jurisdiction account for only 14% of 
the High Court’s case load, which is dominated by serious assaults, robberies and drugs 
cases, less serious examples of which are also prosecuted in the sheriff courts. Figure 5 
shows the proportion of each of the most common offences prosecuted in the High 
Court compared with the other courts. 



Figure 5: Prosecution of the High Court’s "top 5’ crimes, 1992 




Robbery Serious Drugs Homicide Sexual 
Assault Assault 



High Court 19 Sheriff Solemn C22 Sheriff Summary C33 District Court HI 

Source: CCJ Stats, Scottish Office 



22 



Printed image digitised by the University of Southampton Library Digitisation Unit 



Sentencing and Appeals 



The sheriff courts’ solemn case load 

3.20. The numbers of cases prosecuted before a sheriff and jury since 1980 are set out in 
Figure 6. Although there have been fluctuations over the period, in 1992 the number 
was very similar, at 3,503, to the 3,420 in 1980. Obviously at the same time as the pro- 
portion of solemn prosecutions in the High Court has increased, the proportion of 
solemn cases prosecuted in the sheriff court has fallen - from 86% to 73%. 

Figure 6: Persons proceeded against in the sheriff courts (solemn), 1980 to 1992 



t/> 

c 

‘ro 

CTl 

ro 

T3 

<D 

T3 

0) 

<u 

u 

o 

V— 

CL 



c 



o 

t/i 



<u 

CL 

4— 

o 

c 



4,000 




Source: CCJ Stats, Scottish Office 



3.21. The types of offence dealt with before a sheriff and jury are set out in Annex B. The 
most numerous categories are serious assault, housebreaking, drugs, petty assault and 
robbery, which together have accounted for over 50% of die cases over the last five 
years. There are also significant numbers of theft, other dishonesty, breach of the peace 
and fraud. In many of these categories, much greater numbers of the same offences 
(but in less serious forms) are prosecuted summarily in the sheriff courts. 
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The sheriff courts’ summary case load 

3.22. The numbers of persons prosecuted summarily in the sheriff courts each year since 
1980 are set out in Figure 7. The number has declined by 44% over that period, prin- 
cipally because of the introduction of fixed penalties for road traffic offences. The con- 
sequence of tills is that the proportion of all prosecutions which proceed summarily in 
the sheriff court has also fallen, from 69% to 49%. 

Figure 7: Persons proceeded against summarily in the sheriff courts, 1980 to 1992 
200,000 



150,000 



100,000 



50,000 



0 

Source: CCJ Stats, Scottish Office 




3.23. The offences prosecuted summarily in the sheriff court are set out in Annex C. The 
most numerous offences are driving offences, thefts, assaults and breach of the peace. 
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The district courts’ case load 

3.24. The numbers of persons prosecuted in the district courts each year since 1980 are set 
out in Figure 8. While the number has remained broadly stable over that period (after 
an initial increase in 1981), the proportion of total prosecutions has risen from 32% (or 
39% in 1981) to 49%, largely because of the reduction in the number of prosecutions 
in the sheriff court. The district courts now hear almost half of the cases prosecuted in 
Scottish courts. 

Figure 8: Persons proceeded against in the distinct courts, 1980 to 1992 
100,000 



80,000 

60,000 

40.000 

20.000 
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Source: CCJ Stats, Scottish Office 



3.25. The offences prosecuted in the district courts are set out in Annex D. The most numer- 
ous offences are driving offences, breach of the peace, assaults, shoplifting and other 
thefts. In 1988, fiscal fines were introduced for the purpose of relieving the district 
courts of the burden of minor offences prosecuted there. The experience of that inno- 
vation, and the possibility of extending it, were discussed in Chapter 2 of this consulta- 
tion paper. 
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The scope for reallocation of cases 

3.26. It is clear that the most important changes since 1980 have been a significant increase 
in the share of the burden borne by the High Court, and a significant reduction in the 
number of cases heard in the sheriff court sitting in summary jurisdiction. (Most of the 
cases taken out of the sheriff courts were however very straightforward ones and the 
time devoted to summary criminal business in the sheriff courts has increased signifi- 
cantly since 1980.) It is generally desirable that the High Court should deal with the 
most serious cases. However if sentences imposed are a reliable guide to the serious- 
ness with which the courts view an offence and offender, then the High Court, for 
example, deals with a significant number of cases which might have been appropriately 
sentenced in the sheriff courts. Nearly half of the sentences actually imposed by the 
High Court in 1992 could have been imposed by the sheriff courts in solemn 
procedure as Table 4 shows. This does not of course mean that all these persons should 
have been prosecuted in the sheriff courts in the first place, for the reasons outlined in 
paragraph 3.17. 



Table 4: Sentences imposed in the High Court, 1992 





Number 


Cumulative 


% 


Cumulative 


Noil-custodial 


209 


209 


20 


20 


Up to 2 years 


179 


388 


17 


37 


2+ to 3 years 


119 


507 


12 


49 


3+ to 4 years 


146 


653 


14 


63 


4+ to 5 years 


105 


758 


10 


73 


5+ to 7 years 


140 


898 


14 


87 


7+ to 10 years 


76 


974 


7 


94 


Over 10 years 


21 


995 


2 


96 


Life + indeterminate 


43 


1,038 


4 


100 


Total 


1,038 




100 





Source: CCJ Stats, Scottish Office 
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3.27. A similar position is revealed by the sentences imposed in cases prosecuted in the sheriff 
court under solemn procedure. In a large proportion of cases sheriffs impose sentences 
on an offender convicted by a jury that they could have imposed sitting alone in summary 
proceedings. The sentences are summarised in Table 5. Both tables suggest that there 
may be a significant number of cases which could either be prosecuted in a lower court 
or prosecuted summarily. 



Table 5 Sentences imposed in the sheriff courts (solemn eases) 1992 





Number 

Total 


Cumulative 

Total 


% 


Cumulative 


Non-custodial 


1116 


1,116 


43 


43 


0+ to 3 months 


120 


1,236 


5 


48 


0+ to 6 months 


365 


1,481 


14 


57 


6+ to 12 months 


594 


2,075 


23 


80 


1+ to 2 years 


401 


2,476 


16 


96 


2+ to 3 years 


102 


2,578 


4 


100 


Total 




2,578 




100 



Source: CCJ Stats, Scottish Office 



3.28. The Crown’s choice of forum for prosecution reflects as accurately as possible the seri- 
ousness with which the courts view offences. However, there are limits to how precisely 
the Crown can assess the view the court will take as reflected in sentence, for the reasons 
set out in paragraph 3.17 above. Among these are the need to avoid unduly constrain- 
ing the discretion of die courts as to severity of sentence, with the result that the deci- 
sion about forum must be a fairly cautious one based on a broad appreciation of the 
range of likely sentences. This may mean that some of the cases in which, for example, 
the High Court passed a sentence which was within the powers of the sheriff courts 
would have been prosecuted in die sheriff courts if a greater range of powers had been 
available to those courts . One way of facilitating a better distribution of business between 
the courts would therefore be to increase the sentencing powers of the lower courts. 
This would provide more flexibility for the Crown in choosing die forum for prosecu- 
tion. The aim would be to relieve the burden on the High Court by diverting less serious 
cases to the sheriff court sitting with a juxy, and containing the effect on the latter by 
di verting some cases to the sheriff courts’ summary jurisdiction, that jurisdiction’s share 
of cases having declined considerably in recent years. As far as the district courts are 
concerned, their share of criminal prosecutions might be considered to have grown suf- 
ficiently, and indeed there is a case for relieving those courts by diverting the least 
serious cases from formal prosecution altogether. The scope for doing that through 
fiscal fines was considered in Chapter 2. The following paragraphs consider options for 
change to the sentencing powers of the sheriff courts under both solemn and summary 
procedure. 
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Increasing the sentencing powers of the sheriff courts in solemn cases 

3.29. Given that the Crown allocates the most serious cases to the High Court, it might in 
theory be arguable that there is no necessary reason to fix the sheriff courts* powers at 
a particular limit. At one extreme, it could be left to the courts to take an unconstrained 
view of the circumstances of the offence and offender before them. However it is not 
proposed that the sheriff courts’ sentencing powers should be unlimited: the 
Government considers it appropriate to maintain a distinction between the sentencing 
powers of the High Court and the sheriff courts by setting a sentencing limit for the 
latter. There is however nothing sacrosanct about the current three year limit. It was 
adopted as a generally supported extension of the previous two year limit. What is pro- 
posed is a further extension for similar reasons to those which have already met with 
general acceptance. 

3.30. An increase in sentencing powers for the sheriff courts should benefit the High Court 
by making it possible to relieve it of the pressure of dealing with the less serious cases. 
It should also bring benefits to all those involved in the cases affected, if it enabled some 
cases to be prosecuted in the local sheriff court rather than being reserved to the High 
Court. While the High Court does sit in different parts of Scotland, these sittings nor- 
mally have to be programmed well in advance, and it is not always easy to indict a case 
for a local sitting of the High Court within the statutory time limits. So in a significant 
number of cases the accused, witnesses, the police and the legal representatives have 
to travel to a different part of Scotland for a sitting of the High Court. If more of these 
cases were able to be prosecuted in the sheriff court, then justice could more easily be 
made available closer to home. 

3.31. If the maximum sentencing powers of the sheriff courts were to be increased, the ques- 
tion of what the new limit should be is a difficult one. As paragraph 3.29 above points 
out, there is no overriding reason for fixing the sheriff courts’ sentencing limit at any 
particular figure. It is a matter of judgement as to what is appropriate in all the cir- 
cumstances. When the Government consulted on the recommendations of the Maxwell 
Committee in 1986 there was considerable support for an increase to four years. An 
increase to four years would be an obvious option and would match the starting point 
for the new parole arrangements introduced for long term prisoners in the Prisoners 
and Criminal Proceedings (Scotland) Act 1993. On the other hand it is arguable that a 
marginal change such as this might not facilitate a significant diversion of cases to the 
sheriff courts, since die distinction, on the available information, between a case which 
is likely to result in a sentence of three years and one of four years, might be a fine one. 
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An increase to five years would allow more flexibility about choice of forum and might 
therefore be more effective. 

The Government would welcome views on whether the maximum sentencing powers 
of the sheriff courts should be increased, and if so, whether to four or five years. 

Increasing the sentencing powers of the sheriff courts in summary cases 

3.32. As Table 5 above shows, nearly half the sentences passed in the sheriff court in solemn 
cases were within the powers of the sheriff court in summary jurisdiction. Sheri ffs may 
already impose sentences of up to six months for subsequent offences involving dis- 
honest appropriation of property or personal violence and up to twelve months for some 
statutory offences notwithstanding that they are prosecuted summarily, so there may 
be a case for considering an increase in their general power to impose sentences in 
summary cases from 3 months to 6 months, with a corresponding increase from 6 months 
to 12 months for subsequent offences. 

3.33. The main argument against such an increase would be that some accused persons who 
might odierwise have been tried by jury would be subject to summary conviction by a 
sheriff. The change would mean that some accused persons who would previously have 
been subject to up to three years imprisonment would in theory face a maximum of only 
twelve months. On the other hand, all accused persons prosecuted summarily for 
common law offences would face a maximum sentence of six months, or twelve months 
for a second or subsequent offence involving dishonest appropriation of property or 
personal violence. 

The Government would welcome views on whether the sentencing powers of the 
sheriff courts in summary cases should be increased from three to six months, with 
a corresponding increase to twelve months for second or subsequent offences involv- 
ing dishonest appropriation of properly or personal violence. 

The stipendiary magistrates 

3.34. At present, stipendiary magistrates have the same sentencing powers as sheriffs in 
summary jurisdiction. Where s tipendiary magistrates sit (at present, only in Glasgow 
District Court) they deal with very similar cases to the sheriff courts. If the sentencing 
powers of the sheriff in summary jurisdiction were in creased to twelve months it would 
seem appropriate to increase those of the stipendiary magistrates in line with those of 
the sheriffs. On the other hand, such an increase could in fact result in cases which 
would at present be prosecuted in the sheriff courts being prosecuted in the 
stipendiary magistrates courts. Given the growth in the district courts’ share of pros- 
ecutions in recent years it may be considered that there is no need to encourage further 
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growth. The powers of the stipendiary magistrates could be left as they are without 
causing any difficulty. 

The Government would welcome views on whether the sentencing powers of stipen- 
diary magistrates should be increased to six months, if the sentencing powers of the 
sheriff courts in summary cases were so increased. 

Effect on custodial sentences 

3.35. In paragraph 3.7 it was suggested that there was at least a theoretical risk that tire courts 
would use any increase in their sentencing powers in such a way that tire overall use of 
custody was increased. It is very difficult, if not impossible, to predict the size of any 
such effect, but it would obviously be important to minimise the risk of an increase in 
sentencing powers leading to heavier sentences than would otherwise have been 
imposed by the courts. Steps which might be taken include: 

* provision of information to sheriffs on the background to the changes 

* guidelines on sentencing in the sorts of cases in which the High Court and the sheriff 
court have overlapping jurisdiction (the case for sentencing guidelines is considered 
further in the next chapter). 

The Government would welcome views on how best to safeguard against the possi- 
bility of increased sentencing powers leading to increased sentences overall. 

Summary of issues on which views sought 

3.36. The Government would welcome views on the following questions: 

- whether the maximum sentencing powers of the sheriff courts in solemn 
proceedings should be increased (paragraphs 3.29 and 3.30); 

- if so, whether the increase should be to 4 or 5 years (paragraph 3.31); 

- whether the maximum sentencing powers of the sheriff courts in summary 
proceedings should be increased to 6 months, and to 12 months for second 
or subsequent offences involving dishonest appropriation of property or per- 
sonal violence (paragraphs 3.32 and 3.33); 

- if so, whether the maximum sentencing powers of slipendiaiy magistrates 
should also be so increased (paragraph 3.34); and 

- how best to safeguard against the possibility of increased sentencing powers 
leading to increased sentences overall (paragraph 3.35). 
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CRIMES PROSECUTED IN THE HIGH 

COURT 1988-1992 


CRIME GROUP 


5 YEAR 
AVERAGE 


Serious Assault 


206 


Robbery 


196 


Drugs 


165 


Sexual Assault 


94 


Homicide 


88 


Petty Assault 


58 


Crimes against Public Justice 


38 


Other Indecency 


32 


Lewd & Libidinous Practices 


26 


Other Violence 


19 


Other Dishonesty 


18 


Fraud 


18 


Housebreaking 


17 


Other Miscellaneous Offences 


13 


Breach of the Peace 


13 


Other Theft 


13 


Other Crime 


9 


Handling Offensive Weapons 
Fire-raising 


7 

7 


Vandalism 


6 


Theft by Opening Lockfast Places 


3 


Reckless and Careless Driving 


3 


Unlawful use of Motor Vehicle 


2 


Theft of Motor Vehicle 


1 


Drunk Driving 


1 


Shoplifting 


0 


Other Vehicle Offences 


0 


Drunkenness 


0 


Speeding 


0 


Vehicle Defect Offences 


0 


TOTAL 


1,053 
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CRIMES PROSECUTED BY SOLEMN 
PROCEDURE IN THE SHERIFF COURT 

1988-1992 


CRIME GROUP 




5 YEAR 
AVERAGE 


Serious Assault 




558 


Housebreaking 




516 


Drugs 




350 


Petty Assault 




331 


Robbery 




233 


Crimes against Public Justice 




202 


Other Theft 




169 


Other Dishonesty 




169 


Breach of the Peace 




111 


Fraud 




108 


Theft of Motor Vehicle 




107 


Theft by Opening Lockfast Places 




87 


Unlawful use of Motor Vehicle 




86 


Other Miscellaneous Offences 




66 


Lewd & Libidinous Practices 




51 


Fire-raising 




50 


Vandalism 




45 


Sexual Assault 




36 


Handling Offensive Weapons 




31 


Other Violence 




25 


Homicide 




23 


Reckless and Careless Driving 




22 


Other Indecency 




15 


Shoplifting 




8 


Drunk Driving 




6 


Odier Crime 




5 


Other Vehicle Offences 




3 


Vehicle Defect Offences 




1 


Speeding 




0 


Drunkenness 




0 




TOTAL 


3,414 
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CRIMES PROSECUTED SUMMARILY IN 
THE SHERIFF COURT 1988-1992 



CRIME GROUP 


5 YEAR 
AVERAGE 


Unlawful use of Motor Vehicle 


11,715 


Petty Assault 


9,154 


Drunk Driving 


8,844 


Breach of the Peace 


8,003 


Reckless and Careless Driving 


7,392 


Housebreaking 


6,610 


Other Theft 


5,739 


Other Miscellaneous Offences 


4,566 


Crimes against Public Justice 


4,422 


Speeding 


3,427 


Other Dishonesty 


3,287 


Other Vehicle Offences 


2,981 


Drugs 


2,948 


Theft of Motor Vehicle 


2,937 


Vandalism 


2,595 


Fraud 


2,594 


Theft by Opening Lockfast Places 


2,390 


Vehicle Defect Offences 


2,245 


Shoplifting 


1,838 


Handling Offensive Weapons 


1,146 


Serious Assault 


579 


Robbery 


403 


Other Violence 


385 


Lewd & Libidinous Practices 


301 


Drunkenness 


241 


Fire-raising 


142 


Other Indecency 


122 


Sexual Assault 


73 


Other Crime 


23 


Homicide 


5 


TOTAL 


97,107 
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CRIMES PROSECUTED IN THE DISTRICT 

COURT 1988-1992 


CRIME GROUP 


5 YEAR 
AVERAGE 


Breach of the Peace 


15,044 


Other Miscellaneous Offences 


14,988 


Speeding 


13,494 


Unlawful use of Motor Vehicle 


9,585 


Other Vehicle Offences 


7,832 


Petty Assault 


6,105 


Shoplifting 


5,272 


Other Theft 


4,746 


Vandalism 


4,027 


Vehicle Defect Offences 


2,523 


Drunkenness 


2,507 


Crimes against Public Justice 


2,062 


Theft by Opening Lockfast Places 


1,196 


Other Dishonesty 


1,063 


Other Indecency 


714 


Fraud 


702 


Reckless and Careless Driving 


473 


Handling Offensive Weapons 


330 


Theft of Motor Vehicle 


215 


Housebreaking 


190 


Serious Assault 


129 


Drunk Driving 


46 


Lewd & Libidinous Practices 


35 


O ther Violence 


26 


Drugs 


19 


Robbery 


14 


Fire-raising 


12 


Sexual Assault 


5 


Other Crime 


1 


Homicide 


0 


TOTAL 


93,355 
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Chapter 4 

SENTENCING GUIDELINES 



Introduction 

4.1. This chapter discusses die case for the reform of sentencing to improve consistency, 
clarity and predictability and seeks views on the introduction of sentencing guidelines 
for the sheriff and district courts. 

Sentencing in Scotland 

4.2. In Scotland the courts have considerable discretion in sentencing matters . A large pro- 
portion of die offences prosecuted are common law crimes for which there are no limits 
to the penalties which may be imposed. Parliament sets only die maximum sentence 
for statutory offences. There are few legislative constraints on sentencing decisions, 
apart from the requirements to consider certain information before imposing custodial 
sentences on certain offenders. The superior courts do not direct the lower courts in 
matters of sentencing. 

4.3. Throughout the world there is a range of approaches to sentencing which include such 
features as complete codification of criminal offences and penalties, mandatory and 
statutory minimum penalties, guidelines issued by sentencing commissions, and guide- 
lines issued by superior courts, all of which have the effect of constraining the discre- 
tion of die sentencing judge to a greater or lesser degree. Academics and practitioners 
often assert that the Scottish approach, compared with that in other jurisdictions, is one 
which maximises judicial discretion. 

4.4. Although the Scottish approach has positive advantages in terms of flexibility, various 
concerns have been expressed from time to time about its consequences. 

Consistency 

4.5. There is statistical evidence of great variation in the sentences h anded down by courts 
in Scotiand, in that offences with the same name are punished with widely differing 
penalties in different courts at die same level. Table 1 summarises some of the extremes 
of variation in the sheriff courts. The position is similar in relation to district courts. 
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Table 1: Range in average number of days custodial sentence imposed for all persons with a charge proved 
in sheriff summary courts, 1992 



Offence 



Average number of days 
custodial sentence imposed 



Number of 
courts 





Highest 


Lowest 


Median 




Theft by housebreaking 


55 


4 


33 


31 


Theft 


57 


2 


17 


32 


Breach of the peace 


17 


0 


4 


38 


All crimes and offences 


20 


1 


8 


49 



Source: CCJ Stats, Scottish Office 

Note: Excludes courts with less than 25 persons with a charge proved. 

4.6. Of course there are many reasons for variation in individual sentencing decisions. 
Offences under the same classification vary widely in their seriousness; the circum- 
stances of offenders vary widely; the pattern of offending behaviour varies from place 
to place; and the concern with which some types of offending is viewed may also vary 
somewhat from place to place. Even if all this were not so, we could not expect com- 
plete uniformity of sentencing even in Scotland’s relatively small court system. 

4.7. Nevertheless, the fact that diere are many reasons which could justify variation does 
not necessarily mean that the current degree of variation is justified. The current pattern 
of sentencing might be an exact reflection of all the genuine variations in circumstances 
which come before die courts. It may, on the other hand, be a reflection of different 
approaches by different judges and different approaches by the same judges arising 
through tire absence of sufficient unifying factors to secure a common approach. 

4.8. Does inconsistency matter? There is a view that justice varies from place to place accord- 
ing to the gravity with which the local community views particular offences and that 
some apparent inconsistency is in fact a desirable reflection of this. For example, an 
outbreak of a particular form of van dalism or car crime in one locality may come to be 
viewed with more seriousness than an isolated example of the same offence in another. 
While there is some justification for differences of emphasis at the margin (and this may 
extend to decisions to prosecute as well as sentencing) this hardly justifies large varia- 
tions in the use of custody or in the level of fines imposed for whole classes of offence, 
especially if those differences persist over time. In general it seems just that an offender 
should be treated similarly in whatever court he is sentenced, and it would be unjust if, 
for example, those who committed a particular offence in one area were habitually fined 
while tiiose who committed the same offence in another were habitually imprisoned. 
Inconsistency does matter to the public since it is one of the most frequent criticisms 
of the criminal justice system. 
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Uncertainty 

4.9, Apart from the possibility of injustice through inconsistency, there are other possible 
consequences of tire current approach to sentencing. It is inevitable that before a case 
is disposed of there must be some uncertainty about what penalty will be imposed. That 
uncertainty is maximised in a system which maximises judicial discretion. This may 
have undesirable effects. For example, accused persons maybe more reluctant to plead 
guilty if they have little idea what penalty they face. They may therefore maintain a 
plea of not guilty until a late stage or even take a chan ce on going to trial because of a 
fear which may not be well founded. In some jurisdictions in the USA it is normal for 
the court to give an indication of likely sentence in advance of trial for the purpose of 
encouraging earlier plea decisions, and, for similar reasons, the Royal Commission on 
Criminal Justice recommended that consideration be given to a system of sentence 
‘canvass’, in which accused persons could ask for an indication by the judge of the 
maximum sentence that was likely to be imposed, on the information available at the 
time. 

Appeals 

4.10 There has been an enormous growth in appeals against sentence since the procedures 
for making sentence only appeals were simplified in 1980. Some growth was expected, 
since the procedures were changed to facilitate such appeals. But the growth has con- 
tinued almost unabated for twelve years and appears to be continuing still. Moreover, 
about 20% of the appeals heard result in a reduction of sentence, and as long as a similar 
success rate obtains it is likely that the growth will continue. 

4.11 The Appeal Court requires to confine its decisions in sentence appeals to the particu- 
lar circumstances of the particular case. Taken individually, it might appear that these 
decisions do not serve as guidance or authority for the appropriate level of sentence in 
particular categories of case although the improved system of reporting of decisions in 
recent years is making more information available to sentencers which is of benefit to 
them when making sentencing decisions. Yet it may well be that many convicted persons 
feel they have little to lose and everything to gain by trying their luck with a different 
sentencer. 

Use of custody 

4.12. In Scotland it has been declared Government policy at least since 1988 1 that custody 
should be used only when there is no reasonable alternative disposal. This is in fact a 

1 Speech by the Secretary of State for Scotland to the Howard League for Penal Reform on 14 November 1988. 
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widely accepted principle in almost all criminal jurisdictions and continues to underlie 
Government policy notwithstanding the Government’s concern to ensure that those 
who commit serious crimes should be severely punished and that the public should be 
fully protected from dangerous offenders. In order to enable the courts to put this prin- 
ciple into practice the Government has introduced a range of alternatives to custody 
and improved the provision of information to the courts. 

4.13. Notwithstanding this, concern is expressed from time to time about the inappropriate 
or excessive use of custody for less serious offences. Of course there is always room for 
debate about individual sentencing decisions and it would be surprising if there were 
not criticism of particular decisions from time to time. It is much more difficult to draw 
broad conclusions about the appropriate use of custody by the courts as a whole. Despite 
the introduction of more alternatives to custody the percentage of persons proceeded 
against who are sentenced to custody appears to have changed little over the last ten 
years and was higher in!992 than it was in 1983, as Figure 1 shows. However, a number 
of less serious cases have been taken out of the court system altogether through the use 
of fixed penalties and it is possible that this effect has masked a decline in the use of 
custody. 

Figure 1: Percentage of persons with a charge proved receiving a custodial sentence, 

1983 to 1992 




1983 1984 1985 1986 1987 1988 1989 1990 1991 1992 

Source: CCJ Stats, Scottish Office 
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4.14. There is some evidence 2 that the proportion of offenders who are imprisoned is signif- 
icantly larger in Scotland than in England and Wales, and that this is because consid- 
erably more use is made of short custodial sentences in Scotland than in England and 
Wales. Whether this is because short custodial sentences are imposed in Scotland where 
a non-custodial sentence would be imposed in England and Wales is impossible to say. 
Certainly, in some courts the chances of a custodial sentence being imposed seem high 
compared with the median, and it is difficult to accept that this is simply a consequence 
of the characteristics of the cases coming before those courts. Table 2 illustrates the 
extremes in the use of custody in the sheriff courts. 



Table 2: Range in percentage of sentences which were custodial. Sheriff summary courts, 1992 

% of sentences which Number of 

Offence were custodial courts 





Highest 


Lowest 


Median 




Theft by housebreaking 


51 


4 


31 


31 


Theft 


51 


2 


17 


32 


Breach of the peace 


25 


0 


7 


38 


All crimes and offences 


21 


1 


9 


49 



Source: CCJ Stats, Scottish Office 

Note: Excludes courts with less than 25 persons with a charge proved. 

Lenient sentences for serious crime 

4.15. As noted in paragraph 4.12 above, appropriate use of custody may mean the imposition 
of lengthy custodial sentences for serious crimes. And there is not necessarily inconsis- 
tency in die fact diat while there may be public concern about inappropriate use of 
custody in less serious cases there may also be public concern about the leniency of sen- 
tences imposed for some serious crimes. Rape and sexual assault are the crimes most 
often cited in this latter context. But from time to time other crimes such as house- 
breaking or serious driving offences' are the focus of attention. A new power for the 
Lord Advocate to refer to the Appeal Court sentences which appear to be unduly lenient 
has recently been introduced under section 42 of the Prisoners and Criminal 
Proceedings (Scotland) Act 1993. It is likely that cases arising from die use of that power 
will provide guidance on the minimum acceptable sentences in certain categories of 
case. 



s eg Regional Trends 28, table 9.10 
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Sentencing elsewhere 

4.16. Most English speaking jurisdictions have attempted to reform sentencing practice in 
recent years. A number of different approaches have been adopted. 

4.17. Some jurisdictions, notably British Columbia and New South Wales, have set up sen- 
tencing information systems to encourage consistency by informing sentencers about 
their own sentencing practice. These systems contain records of previous sentences 
with the seriousness of each offence (according to an agreed scale of seriousness) and 
the characteristics of the offenders (eg previous convictions), and can provide infor- 
mation about the range an d average of sentences passed for any combination of offence 
and offender characteristics. They serve as an aid to sentencers in revealing what sen- 
tencing practice is and has been, and in providing a guide to the sentences passed in 
similar cases. Such systems can encourage consistency. They are very likely to improve 
predictability for offenders if the information is publicised. They may not change sen- 
tencing practice except by grouping sentences more closely round the average, although 
it is possible that in cases where they reveal sentencing practice to be seriously out of 
line with public policy or public opinion they may lead to a review of sentencing prac- 
tice. However perhaps the most important advantage of sentencing information systems 
is that they reveal what current sentencing practice is in a more sophisticated, accessible 
and informative way than raw statistics. 

4.18. Other jurisdictions have chosen to introduce sentencing guidelines, of which there 
are broadly two types. A number of jurisdictions in the United States have adopted 
numerical guidelines, based on a grid, which sets out offence seriousness on one axis 
and offender characteristics on the other, from which the “correct” sentence can be 
read. Such systems can be very constraining and somewhat inflexible. Other jurisdic- 
tions have adopted narrative guidelines which enunciate the aims of sentencing and 
the principles to be followed in making sentencing decisions. 

4.19. It is claimed that sentencing guidelines can also improve consistency and increase pre- 
dictability. Whether they are likely to change general sentencing practice may depend 
on who draws them up. Guidelines drawn up by the judiciary are likely to reflect either 
existing practice (if that is known) or the judiciary’s view of desirable practice. This can 
still mean change where a higher court guides a lower one. For example, in issuing its 
well known guideline judgement on rape, the Court of Appeal (Criminal Division) in 
England and Wales reviewed statistics on sentencing practice and declared firmly that 
sentences were too low 3 . 



3 R v Bfflam (1986) 1 WLR 349 
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4.20. Generally, in other jurisdictions guidelines have been drawn up by sentencing com- 
missions, specially constituted for the purpose, and consisting of judges, academics and 
criminal justice practitioners. In such cases, for example in the State of Minnesota, the 
purpose of drawing up the guidelines was to change sentencing practice and the pro- 
duction of the guidelines may have involved building up a sentencing policy from first 
principles. However, in some cases sentencing commissions have failed to reach agree- 
ment on appropriate guidelines. 

Sentencing guidance in England and Wales 

4.21. The approach to sentencing in Scotland is often contrasted with the position in England 
and Wales where the Court of Appeal issues guideline judgements. However, it is not 
die case that in England and Wales there is a comprehensive set of guidelines for serious 
cases . Guideline judgements have been issued ad hoc as the Court of Appeal has thought 
it useful to make general observations in deciding on a particular appeal. So while the 
number of offences for which guideline judgements exist has grown over the years, this 
has happened in a gradual and unplanned way as cases come before the Court. There 
is no programme of issuing or revising guidance as such, nor any declared intention of 
extending die guidance to the full range of offences (although that may happen as time 
goes by). 

4.22. As in Scotland, the vast majority of offences in England and Wales are prosecuted sum- 
marily, in die magistrates courts. The appeal structure in England and Wales means 
diat it is unusual for sentence appeals from the magistrates courts to go to the Court of 
Criminal Appeal, although that can happen. The vast majority will be resolved at the 
Crown Court. Therefore the Court of Criminal Appeal’s guideline judgements do not 
extend to the run of cases prosecuted in magistrates courts. However, die Magistrates 
Association now issues comprehensive sentencing guidelines to its members, die latest 
and most comprehensive having been published in September 1993. For each of 36 
categories of offence (tiiose which come before the magistrates most frequently) diere 
is a standardised information sheet which indicates the maximum sentence for die 
offence, the “entry point” for consideration of an offence of average seriousness (assum- 
ing a plea of not guilty) and the likely aggravating and mitigating factors. 

4.23. These guidelines have no statutory force and are rather different, both in status and 
form , from the guideline judgements issued by the Court of Appeal. Although they are 
issued with the blessing of the Lord Chancellor and the Lord Chief Justice, they are 
not individually endorsed by either. But it is thought that magistrates generally find the 
guidelines helpful in providing starting points to consider in relation to individual cases. 
Although there was initial resistance to the idea of the Association issuing guidelines 
they are now accepted as a valuable aid and none has attracted significant controversy. 
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Sentencing information in the High Court 

4.24. The High Court in Scotland has embarked on a feasibility study of a sentencing infor- 
mation system for its own use. The system would provide a database containing all sen- 
tences imposed in the High Court in the previous five years, with each offence classified 
on a scale of seriousness and the offending history, age and other characteristics of the 
offender. If it is successful, it will enable judges to call up on a screen all sentences 
imposed in previous cases of a similar nature. The benefits of such a system would be 
in easing the task of judges in deciding sentence, greater consistency in the identifica- 
tion and treatment of similar cases, and perhaps a reduction in the number of appeals 
against sentences imposed in the High Court. The Government welcomes this ini- 
tiative by the High Court and has provided funding for the feasibility study. 
It hopes that the study will lead to the development of a system which the High 
Court will find effective and useful. If this proves to be the case, the 
Government would welcome consideration of similar systems for the sheriff 
and district courts. 

Sentencing in the sheriff and district courts 

4.25. The High Court is of course one court and, since it consists of only 26 permanent judges, 
the scope for variation in sentencing is obviously less and the likelihood of consistency 
obviously greater. However there are 100 sheriffs and a pool of 109 temporary sheriffs 
in 49 sheriff courts and over a thousand justices of the peace in 54 district courts actively 
engaged in sentencing. Statistics about sentencing in summary cases in the sheriff and 
district courts are issued to tire courts by The Scottish Office Home and Health 
Department each year. They demonstrate wide variations in sentences imposed. But 
because the offences are not adjusted for seriousness and there is no information about 
the offenders, they form only a relatively crude basis for comparison. A database similar 
to that being developed for the High Court might enable more sophisticated compar- 
isons to be made, although assembling it would be a very much more complex exercise 
gben the variety of cases and circumstances which come before the lower courts. Given 
that there are more summary courts, that they deal with 98% of cases and that they 
impose well over 80% of custodial sentences, there is obviously more potential for incon- 
sistency, and more offenders affected by tire sentences imposed by those courts. 
Therefore if there were a case for sentencing reform in Scotland, it would be stronger 
in relation to sentencing in summary cases. 

The ease for sentencing guidelines in Scotland 

4.26. There are a number of advantages of sentencing guidelines in principle, although their 
practical effect where they have been introduced in other jurisdictions is un cer tain . 
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Firstly, the most commonly cited reason for introducing sentencing guidelines is to 
improve consistency between sentencers. While guidelines cannot ensure absolute con- 
sistency - that is unattainable in practice - they have the potential to reduce the number 
of unacceptable sentences at either extreme - those which attract serious criticism for 
being too low or too high. Consistency is a limited objective. It implies no judgement 
about appropriate sentencing practice and would be satisfied simply by a closer group- 
ing of sentences around existing norms. However the achievement of mere consistency 
might be disappointing for some who call for it, because it may mean a reinforcement 
of sentencing nonns of which they disapprove. In other words they may really desire 
consistency around a particular approach to sentencing (eg less use of custody, or more 
severe rape sentences). Secondly, guidelines should be able to improve consistency 
more intelligently titan a sentencing information system, because they would contain 
guidance about the range of sentences which is generally appropriate in the majority of 
cases. Thirdly, they should provide more predictability about sentencing decisions. This 
may encourage more realistic pleas by accused persons, some of whom may maintain 
a plea of not guilty out of fear of the unknown. That predictability may also create more 
realistic expectations in victims, who are often disappointed with sentences which those 
in regular contact with the system might consider to be appropriately severe. F ourthly, 
die guidelines should provide a benchmark for decisions about whether to appeal against 
sentence. Sentences which appeared to be within the guidelines, or which departed 
from them for clearly stated reasons, would be less likely to be appealed. 

4.27. Guidelines could have the potential to achieve these objectives witiiout unduly con- 
straining the discretion of judges in individual cases. The judiciary could draw them up 
themselves, or be involved in an independent commission set up to develop guidelines. 
Thus sentencing guidelines could be informed by independent judicial judgment about 
what is appropriate and judicial experience of the range of circumstances and com- 
plexities which arise in real cases. They would not constrain sentencers in cases where 
there were good reasons for departing from them, but they would encourage the giving 
of reasons in such cases and that would be helpful all round. Whatever method were 
adopted to develop sentencing guidelines, however, the task would be on a large scale 
and would take a considerable time. 

The scope of guidelines 

4.28. The most well known guideline judgement in England and Wales is the Billam judge- 
ment on sentences for rape. And in general it is the more serious offences prosecuted 
in the Crown Court for which the Appeal Court there has issued guidelines. There are 
over 400 Crown Court judges who may sentence in these cases and there is clearly very 
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substantial potential for inconsistency in cases which attract significant public interest. 
However, in Scotland most such cases are tried in the High Court. With a small college 
of 26 judges the same potential does not exist. As indicated in paragraph 4.24, the High 
Court is already seeking to improve the information it has about its own sentencing 
practice by developing a sentencing information system. 

4.29. The case for guidelines would be greater for the vast majority (98%) of prosecutions 
which take place in the summary courts, of which there are 103. For such cases, the 
guidelines issued to magistrates courts in England and Wales by the Magistrates 
Association provide a more relevant example. As indicated in paragraph 4.22 above, 
these cover 36 categories of offence which come before magistrates frequently. 
Magistrates can impose sentences of up to six months’ imprisonment (or twelve months 
where two more serious offences are concerned), so the coverage equates to the 
summary cases which come before our sheriff and district courts. 

4.30. Magistrates in England and Wales are mainly lay judges, analogous to our justices of 
the peace. Our sheriffs are professional judges, who are entrusted with the power to 
sentence for up to three years imprisonment following conviction by a jury. However, 
the issue of consistency is a real one whenever there are more than a small number of 
sentencers, however skilled and professional. Moreover the sentencing decisions of 
sheriffs are subject to appeal to the Appeal Court, which is the ultimate authority on 
what might be considered an inappropriate and excessive sentence. Formal guidance 
drawn up or endorsed by the Appeal Court as an aid to avoiding inappropriate or exces- 
sive sentencing might be preferable to having to react after the event to judgements on 
individual appeals. 

4.31. In Scotland many of the offences prosecuted are common law offences and some of 
those, such as breach of the peace, malicious mischief and reckless conduct, can cover 
a broad range of offending behaviour. However it should still be possible to identify the 
most common forms of such offences which come before the courts and draw up guide- 
lines for those. 

A possible approach to sentencing guidance in Scotland 

4.32. If the case for sentencing guidelines were accepted, how would the establishment of 
such guidelines be approached? There are at least diree options. Firstly, the Appeal 
Court could be given a statutory duty to issue guidelines on appropriate sentencing by 
the lower courts with reference to suitable cases which come before it on appeal. That 
would be the most straightforward constitutionally and perhaps the most acceptable to 
both sheriffs and justices. 

4.^3. Secondly, as far as summary cases are concerned, the sheriffs themselves, perhaps 
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through the Sheriffs’ Association, might be invited to draw up guidelines, just as the 
Magistrates Association has done in England and Wales. If, as canvassed in the next 
chapter on appeals procedures, appeals from the district courts were to be heard by 
Sheriffs Principal, then it would be logical for sheriffs (and Sheriffs Principal) to draw 
up guidance for justices of the peace and stipendiary magistrates. If not, it might be 
appropriate for the District Courts Association to be involved in drawing up guidelines. 
The potential difficulty with either approach is the relationship between the guidelines 
and the Appeal Court’s decisions on summary sentence appeals. The guidelines cer- 
tainly could not be issued without the approval of the Lord Justice General and the 
Lord Justice Clerk, who might also have a continuing role of deciding where a guide- 
line judgement by the Appeal Court could further assist in sentencing in the lower 
courts. 

4.34. The sheriff courts also deal witli solemn cases and can impose sentences up to amaximum 
of three years imprisonment. Chapter 3 seeks views on whether that maximum should 
be increased. It also reveals that there is a considerable degree of similarity between 
the solemn cases coming before the sheriff courts and those prosecuted in the High 
Court. The question arises whether it would be desirable for sentencing guidelines to 
cover these cases and, if so, who should devise them. 

4.35. Sentences imposed in such cases can be appealed to the Appeal Court and again there 
is an issue of tire relationship between any guidelines which were drawn up by sheriffs 
and the decisions of the Appeal Court. Moreover the degree of overlap between the 
High Court and the sheriff courts in solemn cases involving robbery, serious assault and 
drugs offences is such that it might be difficult for the sheriffs to draw up on their own 
guidance on the sort of case in which die High Court also has a prominent sentencing 
role. It would seem desirable that any guidelines covering such cases should be drawn 
up by the Appeal Court itself. 

4.36. A tiiird option might be an independent sentencing commission made up of judges, 
academics and practitioners, possibly also with a lay element. Members might be 
appointed by die Secretary of State with the agreement of die Lord Justice General. 

Conclusion 

4.37. The Government would welcome views on: 

- whether the development of sentencing guidelines should be considered for 
summary cases (paragraph 4.29); 

- whether such guidelines might be drawn up by the Appeal Court, or by the 
Sheriffs’ Association and the District Courts Association and endorsed by 
the Appeal Court (paragraph 4,33); 
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- whether sentencing guidelines should be considered for solemn cases heard 
in the sheriff courts (paragraph 4.34); and 

- whether there is support for a sentencing commission in Scotland (para- 
graph 4.36). 
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CRIMINAL APPEALS PROCEDURES 



Introduction 

51 This chapter seeks views on options for change to the system of appeals against con- 
viction and sentence in the criminal courts of Scotland. The options include the possi- 
bility of some appeals being heard by Sheriffs Principal; a single judge sift for appeals; 
and a one or two judge appeal bench for appeals in summary cases. There would be 
no change to the unconditional right of appeal available to all offenders. 

5.2. The High Court of Justiciary consists of 26 permanent judges. Apart from hearing the 
most serious criminal cases at first instance, it determines, when it sits as the Appeal 
Court, all criminal appeals from all courts in Scotland. It also deals with a significant 
number of cases arising from Bills of Suspension, Bills of Advocation and petitions to 
the Nobile Officium, Current arrangements are that in tire main only eight judges are 
regularly involved in dealing with criminal appeals. Section 245 of the Criminal 
Procedure (Scotland) Act 1975 provides that tire current quorum for the Appeal Court 
dealing with criminal appeals is a bench of three judges. (See also Annex C to this 
chapter.) 

5.3. It is estimated that, over the last 5 years, the workload of the Supreme Courts has 
increased at the rate of nearly 8% a year. The Government has therefore explored ways 
of easing the increasing burden being placed on the Appeal Court. A number of pos- 
sible changes to appeal procedures have been identified on which tire Government 
would welcome comments, and any alternative proposals for reducing the workload of 
the Appeal Court. 

Background 

5.4. Appeals procedures were previously examined in detail in the First and Third Reports 
of the Thomson Committee on Criminal Procedure in 1972 ! and 19 /7 2 respectively. 
Many of the committee’s recommendations were incorporated in the Criminal 



Criminal Appeals in Scotland (First Report) Cmnd 5038, August 1972 
Criminal Appeals in Scotland (Third Report) Cmnd 7005, December 1977 
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Procedure (Scotland) Act 1975 by the Criminal Justice (Scotland) Act 1980. A dramatic 
growth in appeals followed that Act. Annex A to this chapter describes the nature and 
size of the increase in appeals work for the High Court since 1981. In reviewing the 
use of judicial time in the superior courts in 1985 the Maxwell Committee 3 also exam- 
ined appeals procedures and recommended the consideration of either a single judge 
sift or a 2 judge appeal bench. Following consultation the Government decided to make 
no such changes at that stage. 

Options for change 

5.5. I he present arrangements by which the Appeal Court determines appeals were 
designed to deal with a much smaller volume of appeals and a different mix of cases, of 
which solemn cases and conviction appeals more generally formed a larger proportion. 
The character of appeals business has, however, changed. It is now dominated by 
summary sentence only appeals. So, there is a need to examine whether there is a more 
appropriate system for dealing with the appeals work than we have now. 

Volume of appeals 

5.6. The increase in the number of appeals has placed a significant additional burden on the 
High Court, much of which it has managed to absorb through efficient use of its 
resources. But it is clear that the court has to allocate a significant amount of its time 
to dealing with a high volume of relatively straightforward sentence appeals arising from 
summary procedure trials. 

The decision to appeal 

5. 7. The number of appeals is arguably a reflection of dissatisfaction with judicial decisions 

oi u ncertainty about what is normal (and therefore fair) in sentencing terms. The success 
rate of appeals has risen from an average of approximately 13% in the years 1982-85 
to an average of approximately 18% in th e years 1986-1991. This may also have encour- 
aged people to appeal. Since the majority of appeals are against sentence, greater clarity 
and predictability in sentencing might reduce the number of sentences which are 
appealed against. Ways of addressing this issue are discussed in the chapter of this con- 
sultation paper dealing with sentencing guidelines. 

The quality of appeals 

5.8. The submission of imprecise and unintelligible statements of grounds of appeal involves 

the trial judge, the prosecution and the Appeal Court in additional and unnecessaiy 



■Report of the Review body on U,e of Judicial Time in the SaperiorCourB in Scotland (Scottish Courts Administration) 1986 
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work. Currently the form of appeal is specified in the Act of Adjournal (Consolidation) 
1988, but only in general terms, eg Form 38 - Note of appeal states: 

“..The above named convicted person appeals against conviction/sentence/convic- 
tion and sentence/ on the following grounds:- (here give full statement of all grounds 
of appeal)” 

A Practice Note issued by the High Court in 1985 made it clear to practitioners that if 
the grounds of appeal are not framed in sufficiently specific terms, the Appeal Court 
may “refuse to entertain any appeal upon any unspecific ground”. Idowever, by the 
time the Appeal Court is in a position to make such a decision, unnecessary work will 
already have been carried out by the trial judge and prosecution. In some cases, trial 
judges have refused to draft a stated case where the grounds are insufficiently specific 
but this has occurred only very rarely. 

5.9. There is clearly a need to try to encourage appellants and their agents to improve the 
quality and clarity of appeals. If it were possible to filter out poorly framed and unspe- 
cific appeals, the Court’s time could be more profitably used. One remedy would simply 
be for trial judges to take a more critical view of the acceptability of grounds of appeal 
and to exercise their right to refuse to prepare a stated case more often. Another option 
would be for all appeal s to be ve tted by a judge with a view to sending back for correc- 
tion or expansion those where tire grounds were unclear or insufficient. On balance, 
however, the Government considers that, while there should be general encourage- 
ment to appellants to provide clear and concise grounds of appeal, there should be no 
change to the current procedures whereby the Appeal Court receives all appeals and 
takes a view on their merits. 

Continued involvement of the High Court in all appeals 

5.10. Following on from the conclusion drat there should be no fundamental change to the 
right to appeal, and from consideration of ways of trying to influence the numbers of 
appeals being lodged and to improve tire general quality of cases reaching the Appeal 
Court, the next issue which arises is the position of the High Court as tire single court 
of appeal in Sco tland. Should the burden of appeals work be spread more widely across 
the Court system? 

5.11. In other jurisdictions there is a hierarchical court system which allows appeals to be 
taken at different levels. For example, in England and Wales appeals from the magis- 
trates courts are generally heard by tire Crown Court, while appeals from tire Crown 
Court are heard by the Court of Appeal. In Scotland in civil cases the Sheriff Principal 
may hear appeals against decisions by the sheriffs in his Sheriffdom, although his deci- 
sions are binding only within his own Sheriffdom. 



49 



Printed image digitised by the University of Southampton Library Digitisation Unit 



Sentencing and Appeals 



5.12. A similar system could be envisaged for dealing with some appeals arising from crimi- 
nal procedure in Scodand. There may be merit in considering a system under which 
Sheriffs Principal hear appeals arising from district court cases. It is arguably unnec- 
essary and inappropriate for three High Court judges to determine appeals, for example, 
against television licence infringements or against a fine resulting from a minor breach 
of die peace. 

5.13. Consideration has been given to devolving district court appeals to Sheriffs Principal to 
see if this would offer any useful degree of relief to the Appeal Court. It would not, 
however, be appropriate to devolve appeals arising from cases heard by Stipendiary 
Magistrates, who have powers equival ent to a Sheriff. The remaining district court cases 
account however for only 7% of the volume of appeals heard by the Appeal Court. The 
additional administrative structures which would be required to enable Sheriffs 
Principal to deal with appeal cases would probably outweigh any advantage to the Appeal 
Court to be gained from a small reduction in their workload, particularly if proposals 
made later in this chapter for reducing the size of the Appeal Court quorum in certain 
categories of case are adopted. The possibility of devolving appeals does not therefore 
appear to the Government to be an option sufficiently attractive to pursue. 

Single judge sift 

5.14. Since the main cause of the increase in appeals business for the Appeal Court appears 
to be the increase in the number of appeals lodged, one way of tackling the problems 
faced by the Court would be to consider reducing its workload by restricting the number 
of appeals in some way, particularly in summary sentence appeals, where numbers have 
escalated since the introduction of the current procedures in 1981. One option, which 
could be introduced alongside smaller benches discussed below, would be the so called 
single judge sift, which the Maxwell Committee recommended be given consideration. 
The purpose would be to reduce the flow of appeals considered by the full Appeal Court 
(of whatever size) by sifting out unmeritorious appeals in advance. Before the 1980 
Act, appellants in solemn cases were required to apply for leave to appeal from the 
Appeal Court, except when appealing on a point of law alone. Such applications were 
heard by three judges and in practice tliey were usually determined at the same hearing. 
There would seem Iitde value in reintroducing the requirement for leave to appeal in 
that form, as there would be Iitde or no saving of court time (and indeed a great increase 
if the requirement was extended to summary cases, which of course are the great bulk 
of cases now). 

o.Io. In England and Wales, leave to appeal is necessary for solemn appeals from the Crown 
Court to the Court of Appeal, although not for appeals from die Magistrates Court to 
the Crown Court. Applications for leave to appeal are considered by a single judge on 
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the papers and in chambers. If leave is refused the appellant may renew the applica- 
tion to the Court of Appeal, which will normally determine the appeal at the hearing of 
the application. However, refusal of leave by the single judge is accompanied by refusal 
of legal aid. And a decision to renew makes the appellant liable to the loss of time pro- 
visions. Most renewed applications are considered on the papers (since legal aid for 
counsel will not be available), but the papers are as complete for the application as they 
would be for the appeal hearing. 

5.16. In the light of the continuing increase in the numbers of appeals and the high propor- 
tion of those appeals which are subsequently abandoned, the introduction of a single 
judge sift of appeals merits further consideration. If a sift were introduced in Scotland, 
in order to have an effect on the total number of appeals which reach the Appeal Court, 
it would have to extend to cases arising from summary procedure, which form the bulk 
of appeals, as well as to cases arising from solemn procedure. A sift could take place 
based on the grounds of appeal and either the stated case or the trial judge’s report. 
The sifting could be undertaken by a single judge and would not be done in court. 

.17. Appellants who were unsuccessful in the sift would be able to continue their appeal to 
the full Appeal Court, but consideration would need to be given to linking this to the 
availability of legal aid, as is done in England and Wales, where legal aid is not normally 
granted for representation at appeals pursued after rejection in the sift. A decision on 
granting legal aid made by a judge during the sift, as well reinforcing the importance 
of the sift, would clearly associate the grant or refusal of legal aid with the judge’s assess- 
ment of the merits of the appeal and might thus avoid a difficulty mentioned in para- 
graph 5.21 below concerning the Scottish Legal Aid Board’s involvement in such 
decisions at present. 

5.18. It is arguable that the introduction of a sifting mechanism is simply the addition of 
another layer in the appeals process and that it will not stop appellants from continu- 
ing their appeals to the full Appeal Court. It does not however appear that this is the 
case in England and Wales where, in 1991, of the solemn appeals lodged, 55% were 
sifted out and apparently not renewed and a further 8% were abandoned. 

5.19. Against the saving in Court time in hearing appeals would have to be set the cost of a 
judge sifting a high proportion of 3,000 appeals a year. It is extremely difficult to esti- 
mate what proportion of appeals would proceed to a sift, as the introduction of a sift 
might alter the profile of abandonment. For example, some appellants might think they 
had nothing to lose by going as far. as the sift. In Scotland the figure for appeals aban- 
doned before reaching the Appeal Court is as high as 40%, but many of these are only 
abandoned at a very late stage, sometimes only on the day of the hearing itself. A sift 
could reduce the numbers of appeals proceeding to an advanced stage before being 



51 



Printed image digitised by the University of Southampton Library Digitisation Unit 



Sentencing and Appeals 



abandoned, thereby reducing the amount of abortive preparatory work which has to be 
done, as well as reducing the work of the Appeal Court itself. 

5.20. It is also not known how long each sift would take. In England and Wales, time is not 
set aside for sifts, which are fitted in with other business and may well be done at home 
or in chambers. At the worst extreme, if it is assumed that a sift takes the same time as 
a court hearing of an average appeal, the effectiveness of the sift in saving judge time 
is uncertain. This, however, seems unduly pessimistic. A more likely scenario is that a 
considerable amount of judicial time would be freed by the introduction of a sift through 
the reduction of the Appeal Court’s workload. Even though a proportion of this time 
would have to be spent on undertaking sifts, the overall effect would still be a 

net saving. 

Legal Aid implications 

5.21. The current merits test for legal aid for criminal appeals is that the appellant must have 
substantial grounds for taking the appeal. In the light of an EC HR case (Granger) in 
1990, the Lord Justice General issued a practice note to the effect that “where legal aid 
has been refused and the court considers that primu facie an appellant may have sub- 
stantial grounds for taking the appeal and it is in the interest of justice that the appel- 
lant should have legal representation arguing these grounds”, the Appeal Court may 
adjourn the appeal hearing and recommend to the Scottish Legal Aid Board (SLAB) 
that their decision to refuse legal aid should be reviewed. 1 he intention here was to 
introduce, in appropriate cases, an interests of justice test as well as a substantial grounds 
test. Where such a recommendation is made the Scottish Legal Aid Board has decided 
that legal aid should be granted automatically. Two current ECHR cases (Maxwelland 
Boner) may, however, have further implications for the consideration of appeals, since 
they call into question the current approach taken by SLAB to die application of the 
“substantial grounds” test. 

Smaller Appeal Court benches 

5.22. It has always been a feature of our system of criminal appeals that an appeal is heard 
by more judges dian heard the original case, altiiough appeals from the sheriff court in 
civil cases are determined by die Sherif f Principal. The question whether a bench of 
three High Court judges is either necessary or appropriate for dealing with sum mary 
sentence only appeals has not previously been addressed explicitly. In 1980 it made 
sense to retain the three High Court judge bench, whose time was dominated by dealing 
with more serious and complex cases, and who had expertise in dealing widi appeals, 
to deal also with die less serious and less time consuming sentence only and summary 
appeals. Where the appeal judge is at a more senior level it is arguable that this is not 
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necessary and that a single High Court judge, for example, could determine an appeal 
in a case originally heard by a single sheriff or justice of the peace. 

5 .23. The tradition has been that at least three High Court judges should determine all appeals 
rather than two, so that in the event of disagreement there would be a majority for one 
outcome. But this is a particularly unpersuasive consideration for sentence only appeals, 
where in theory three judges could favour three different sentences. In practice there 
are few recorded instances of a three judge bench failing to reach unanimous agree- 
ment on any appeal, and none in relation to sentence only appeals. If there must be 
more than one appeal judge then it is arguable that a two judge bench would be just as 
effective as three. Any concern about failure to agree would be more efficiently met 
by providing for referral to a three judge bench in the few cases where such failure 
occurred rather than by routinely using three judges. 

5.24. Table 1 illustrates options for reducing the number of judges on the bench in different 
categories of case. 



Table 1: Smaller appeal court benches: possible options 









Appeal heard by: 


Court 


Type of Appeal 


3 High Court 
Judges 


2 High Court 
Judges 


1 High Court 
Judge 


High Court 


conviction only/ 
conviction & sentence 


• 


a 


• 




sentence only 


• 


0 


« 


Sheriff solemn 


conviction only/ 
conviction & sentence 


• 


• 


m 




sentence only 


• 


0 


• 


Sheriff summary 


conviction only/ 
conviction & sentence 


0 


• 


• 




sentence only 


■ 


0 


• 


District court 


conviction only/ 
conviction & sentence 


o 


• 


0 




sentence only 


• 


• 


• 



* = More attractive options for consideration 
O = Possible options for consideration 

• = Less attractive options 
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5.25. It would not seem appropriate to reduce the number of judges hearing any conviction 
appeal from the High Court or any conviction appeal in solemn cases, where loss of 
liberty for a substantial period may be at stake. At the other end of the scale, there 
seems no convincing reason why summary sentence only appeals need to be heard by 
three High Court judges. Such appeals might even be heard by a single High Court 
judge. Summary conviction appeals and sentence appeals from the sheriff courts might 
be considered to be intermediate in complexity and in consequences for the appellant 
and might be heard by a two judge bench. In England and Wales, sentence only appeals 
in solemn cases are frequently heard by two judge benches, and this appears to have 
attracted no public comment. 

5.26. It might be argued that some summary conviction appeals raise important issues, or 
indeed that every category of appeal can throw up unusually difficult cases. It would 
be quite possible to provide that such cases when identified could be referred to a larger 
bench than would deal with the generality of appeals in that category, which would be 
more satisfactory than the routine use of three judges in case such cases come up. 

5.27. Table 2 opposite illustrates the likely savings in judge days arising from some of these 
options. 
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Table 2: High court judges - estimated savings 





Total no of appeals 
heard in 1992 


Proposed no 
of judges 


Estimated 
saving of 
judge time 
(Judge days) 


High Court 








conviction/ 

conviction & sentence 


44 


3 


0 


sentence only 


76 


2 


8 


Sheriff solemn 








conviction/ 

conviction & sentence 


42 


3 


0 


sentence only 


219 


2 


24 


Sheriff summary 








conviction/ 

conviction & sentence 


234 


2 


20 


sentence only 


1,095 


2 or 1 


59 or 119 


District court 








conviction/ 

conviction & sentence 


77 


2 or 1 


7 or 14 


sentence only 


140 


2 or 1 


8 or 15 


TOTAL 


1,927 




126 to 200 


ie savings of between 26% and 41% of current total judge days spent on appeals 



Conclusion 

5.28. The Government would welcome views on the following issues and options for 

changes to appeal procedures: 

- whether greater efforts should be made to filter out poorly specified appeals 
at an early stage (paragraph 5.9); 

- whether the idea of devolving appeals from the district court to be heard by 
Sheriffs Principal should be pursued (paragraphs 5.12 and 5.13); 

- whether a single judge sift should be introduced and, if so, whether legal 
aid should be refused for appeals pursued after rejection in the sift (para- 
graphs 5.14 to 5.21); 
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- whether 2 judge benches should be introduced for High Court and sheriff 
court sentence appeals (solemn procedure) and sheriff court and district 
court conviction or conviction and sentence appeals (summary procedure) 
(paragraphs 5.22 to 5.26); and 

- whether a single judge or two judges should consider all district court appeals 
(if not delegated to Sheriffs Principal) and sheriff court sentence appeals 
(summary procedure) (paragraph 5.26)? 
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Volume of appeals 

5A.1 The volume of criminal appeals has grown from 1,222 in 1981 to 3,510 in 1992 - nearly 
3 times, although around 40% are abandoned and do not reach a hearing. The rate of 
abandonment for bills of suspension which are included in the total number of appeals 
is much lower. Almost all the growth has been accounted for by sentence only appeals, 
and most of that by sentence only appeals in summary cases (for which the procedures 
changed considerably in 1981). This growth is illustrated in Figure 1. 



Figure 1: Volume of Appeals 1981-1992 




1981 1982 1983 1984 1985 1986 1987 1988 1989 1990 1991 1992 




Summary sentence 
Solemn sentence 




Summary conviction/conviction & sentence 
Solemn conviction/conviction & sentence 
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The rate of appeal - that is the proportion of charges proved in which an appeal was 
lodged - has risen from 0.54% to 1.99% over the same period (but some of that increase 
may be accounted -for by the reduction in charges proved through substitution of fixed 
penalties for criminal prosecutions). The increase in rate of appeal is illustrated in 
Figure 2. 



Figure 2: Rate of appeal (as % of charge proved) 



2.0 



1.5 



1.0 



0.5 



0 






1981 1982 1983 1984 1985 1986 1987 1988 1989 1990 1991 1992 

Other Appeals HU Conviction/Sentence & Conviction \Z3 Sentence Only 



5A.2. Certainly since 1981, and probably before that, a large proportion of appeals lodged 
have been abandoned before the Appeal Court considered them, but usually after a 
considerable amount of preparatory work, such as the preparation of reports by the trial 
or sentencing judge, and the prosecution. This proportion rose from 39% in 1981 to 
53% in 1985 but then declined to 42% in 1992, as Figure 3 shows. This will have had 
the incidental effect of delaying the impact of the growth in appeals on the Appeal 
Court: the growth in appeals reaching the Appeal Court was initially much more modest 
than the numbers lodged would suggest. Since 1985, however, there has been a 
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doubling in appeals reaching court thereby creating very substantial additional demands 
on the Judiciary, the court staff and the prosecutors. The number of Judge sitting days 
devoted annually to criminal appeals has increased from 327 in 1981 to 484 in 1992, a 
significant increase although substantially less than might have been anticipated. 



Figure 3: Rate of abandonment 1981-1992 




1981 1982 1983 1984 1985 1986 1987 1988 1989 1990 1991 1992 



Current appeals business 

5A.3. Convicted offenders in all courts may appeal against conviction; against sentence; or 
against conviction and sentence. The procedure to be followed when appealing against 
sentence alone in summary cases was considerably simplified in 1981, following changes 
introduced by the Criminal Justice (Scotland) Act 1980. 

5A.4. In 1992 75% of appeals were against sentence only, 12% against conviction only and 
9% against conviction and sentence. The rem aining 4% of appeals were mainly Crown 
appeals, for example on a point of law following acquittal. Most appeals against sen- 
tence were summary cases and would therefore be against fines and custodial sentences 
of less than 6 months. The proportions of different categories of appeal are illustrated in 
Figure 4. 
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Figure 4; Different categories of appeal 1992 





□ 

□ 

E3 




LE 




Summary Sentence 
Summary Other 
Solemn Conviction 

Solemn Conviction & Sentence 
Solemn Sentence 
Solemn Other 
Summary Conviction 
Summary Conviction & Sentence 



5A.5. The procedures for both solemn and summaiy appeals are described in Annex B. In 
all appeals the appellant submits a statement giving grounds for appeal and the trial 
judge prepares a full report, both of which are considered by a bench of no fewer than 
3 High Court judges at a hearing which tire appellant normally attends. Appeal heal- 
ings make particularly intensive use of court time, with anything up to 20 cases (depend- 
ing on complexity) being heard in one day (see Annex C). In addition, appeals typically 
involve substantial preparation time before the hearing and longer than normal court 
days. Given tire substantial increase in court days devoted to appeals and the intensity 
with which appeals business is processed, it is clear that the Appeal Court has responded 
positively to the growth in appeals, but it would seem appropriate for consideration now 
to be given to possible ways of avoiding yet further substantial increases in the work- 
load of that Court. 
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Solemn Procedure (criminal appeals) 



Appeal against conviction only 
and conviction & sentence 



Appeal against I 

sentence only Note of Appeal 
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Summary Procedure (Justiciary appeals) 



Appeal against Appeal against conviction only 

sentence only and conviction & sentence 

Note of Appeal Appeal by Stated Case 




If no amendments if amendments 



proposed proposed 
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Judicial time spent on appeals 

5C.1. The Appeal Court sits every week for 4 days. Appeals are actually heard on 4 days, with 
Mondays officially being spent on preparation. In practice, preparation time may extend 
well into the previous weekend. 

5C.2. The number of appeals set down depends on type. In general, the following number 
will be set down per day, 



8 (maximum) 

20 
25 
40 

5C.3. This does not mean that this number is actually heard: a high proportion of cases may 
fall through abandonment of the appeal or desertion by way of non-attendance. It is 
also possible for one person to make more than one appeal ie where they were con- 
victed on more than one charge. In practice, as few as half the number actually set 
down will proceed. 

5C.4. Sentence only appeals take less court time as only the defence will speak: there is no 
response from the Crown as there is with conviction appeals. 



solemn conviction 
solemn sentence 
summary conviction 
summary sentence 
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CONSIDERATION OF APPEALS BY THE 
APPEAL COURT IN SCOTLAND 



Introduction 

6.1. This chapter considers issues in relation to the consideration of appeals by the Appeal 
Court and seeks views on whether legislation should be considered to modify the powers 
of the Appeal Court in certain respects. 

6.2. Some appeals to the High Court involve claims that there is new evidence which estab- 
lishes that the accused was innocent or, at the veiy least, casts doubt on the soundness 
of the conviction. The evidence may involve witnesses who claim to have given false 
evidence at the trial; or witnesses who speak to alleged confessions made by others after 
the trial. The additional evidence may not have been led at the trial although it was 
available or could reasonably have been made available at the time of the trial. The 
explanations offered for the failure to adduce the evidence at the trial are many and 
varied but, whatever the explanation, the High Court is not able to entertain the appeal 
if the evidence could reasonably have been made available at the trial, because of the 
rider to Section 228(2) of the Criminal Procedure (Scotland) Act 1975, as amended, 
which refers specifically to additional evidence. . . which was not available and could 
not reasonably have been made available at the trial.” 

6.3. This chapter does not deal with all the grounds of appeal such as error in law, misdi- 
rection by the trial judge, procedural irregulari ties or unfairness on the part of the judge 
or tlie Crown in relation to the conduct of the trial. It confines itself to the considera- 
tion of additional evidence; the question of whether an appeal should be allowed upon 
the grounds that the verdict is unreasonable; and the circumstances in which additional 
evidence will be sufficient to cause the High Court to interfere with a verdict. These 
are also the considerations tiiat feature most prominently in petitions to the Secretary 
of State. (The Appeal Court applies the same criteria to referrals from the Secretary of 
State as to appeals from the court of first instance.) 

Background 

6.4. The current legislation 1 allows any person to appeal to the High Court in relation to 

any alleged miscarriage of justice in the proceedings in which he was convicted, includ- 

1 Section 228 Criminal Procedure (Scotland) Act 1975 as amended 
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